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THOMAS, J., FOR THE COURT:
1. This case involves adispute between ssters over their mother and her estate. Thetrid court ruled
againg the gppdlants, Margaret Loyd Lang and Clyde Lang. Aggrieved, Margaret perfected an apped
to this Court and asserts the following issues:
l. THE CHANCELLOR ERRED BY FINDING THAT APPELLANT MARGARET

LANG PROCURED HER OFFHCE OF TRUST THROUGH UNDUE INFLUENCE
AND FURTHER ERRED BY REMOVING HER ASTRUSTEE.



1. THECHANCELLORERRED BY FINDING THE TEMPORARY SUPPORT TOBE
UNREASONABLE.

1. THE CHANCELLOR ERRED BY FINDING APPELLANT LANG TO HAVE
VIOLATED HER FIDUCIARY DUTIESAS TRUSTEE.

V. THE CHANCELLOR ERRED BY ORDERING AN ACCOUNTING.

V. THE CHANCELLOR ERRED BY CANCELING THE WARRANTY DEED FROM
APPELLANT MARGARET LANG TO APPELLANT CLYDE LANG.

VI. THE CHANCELLOR ERRED BY DISMISSING APPELLANT CLYDE LANG'S
COUNTER-COMPLAINT FOR SLANDER OF TITLEAND ASSESSING COURT
COSTSTO THE APPELLANTS.

Finding no error, we affirm.

FACTS

2.  AnnieMaeLoydwasbornin April 1908, and at the time of appea was ninety-two yearsold. She

had been married to Vernon Loyd who died in 1956. Besides Annie, five children survived Vernon:

Vernon Loyd, J., Margaret Elizabeth Loyd Lang, Edith Cecille Loyd Lutz, Charles Loyd and William

Gerrard Loyd. Theyoungest, William Gerrard Loyd, passed away in 1992. From late 1965 on, Margaret

was aco-sgner on her mother Annig€sbank accounts. Margaret asssted Anniewith her businessdealings

from that time forward.

13.  WhenVernon Loyd, S. died, he owned two tracts of land: afifty-six acretract which he owned

together with Annie Mae Loyd with full rights of survivorship, and aforty acre tract which wastitled in his

name alone. Theforty acre tract passed to Annie and the children, share and share dlike. At the request
of Annie, dl of the children except Margaret signed aquit claim deed conveying theforty acretract to their

mother. The quit claim deed was filed without Margaret's signature on May 10, 1988. From about 1986

until 1998, Annielivedin atrailer purchased for her by her daughter Edith Lutz. Although AnnieMaeLoyd



contributed to the purchase price by giving adown payment of $1,700, the monthly paymentson thetrailer
were made by Edith and her husband.

14. In 1992, Clyde and Margaret Lang had attorney Scott Farnsworth prepare living trusts for them.
In 1993, Vernon Loyd, J., having noticed a change in Annie including forgetfulness and halucinations,
suggested to Margaret that atrust should be established to take care of her. OnMay 17,1993, Clyde and
Margaret Lang trangported Annieto attorney Farnsworth’ s officefor the purpose of establishing the Annie
Meae Loyd Trust. Margaret Lang attended the mesting between Annie Mae Loyd and Farnsworth, then
Farnsworth met with Annie Mae Loyd adone for gpproximately fifteen minutes. Over the next week,
Farnsworth drafted the " Declaration of the Annie Mae Loyd Trust, Memorandum of Agreement of Annie
Mae Loyd Trudt, Lagt Will and Testament of Annie Mae Loyd, Medica Care Power of Attorney, Living
Will, and General Power of Attorney.” Additiondly, Farnsworth prepared a quit clam deed which
conveyed dl of Annie Mae Loyd's red property to Margaret Lang as trustee for the Annie Mae Loyd
Trust. On May 24, 1993, Margaret Lang again trangported Annie Mae Loyd to Farnsworth’s office for
the purpose of executing the trust documents. Margaret Lang was present when al of thetrust documents
were executed.

5. Annie Mae Loyd's last will and testament provides that, after payment of expenses, dl of her
property was given and devised to the trustee of the Annie Mae Loyd Trust, to be held and disposed of
in accordance with the terms, covenants and conditions of thetrust. The declaration of trust of the Annie
Mae Loyd Trust providesthat upon Anni€'s deeth, any remaining principa, together with any accrued and
unpaid income thereon, shal be paid and digtributed asfollows. $1,000 to be divided among the issue of
WilliamG. Loyd, per stirpes, and theresdueto Margaret Lang, Vernon W. Loyd, Edith Cecille Loyd Lutz

and Charles Rondd Loyd, equaly. The declaration of trust of the Annie Mae Loyd Trust appoints



Margaret Lang as trustee, and upon her death or if she should ceaseto serve, appointsVernon W. Loyd,
Cecille Lutz, and Charles Rondd Loyd, in that order, assuccessivetrustees. Margaret Lang testified that
no copiesof any of these documentswere ever furnished any of Mrs. Loyd’ sother children because Annie
Mae Loyd was a very secretive person who did not want the other children to know her business.

T6. Inearly 1995, Margaret's husband Clyde, after receiving bids, sold some of the timber on hisland
to Dixidand Forest Products of Meridian, Missssippi. Margaret Lang, as trustee, thereafter sold the
ganding timber belonging to the AnnieMae Loyd Trust to Dixieland Timber Products. Clyde Lang initided
the contract between Dixieland Forest Products and the Annie Mae Loyd Trust. He aso authorized
Dixidand Forest Productsto clear cut thetimber onthe AnnieMae Loyd Trust property. Dixidland Forest
Products sent the payment for Annie Mae Loyd Trugt's timber to Clyde Lang who ddlivered the checks
to Margaret Lang. Theses checks were later endorsed by Annie Mae Loyd and Margaret Lang.

17. OnApril 21, 1995, Margaret Lang deposited two Dixieland Forest Product checksfor timber cut
onthe Annie Mae Loyd Trust property intheamounts of $11,222.99, and 11,079.92, together with asum
of $2,999.51, withdrawn from AnnieMae L oyd' ssavingsaccount, into an account inthename of Margaret
Elizabeth Loyd Lang. Thetotal sum deposited was $26,302.42. Margaret Lang then used thismoney to
purchase a certificate of depogt in her name. Margaret Lang held this CD for more than three years. In
February 1998, Anniemoved in with Margaret and Clyde and Edith sold thetrailer inwhich Annieresided.
On November 18, 1998, Margaret Lang redeemed the CD, before maturity, and after making deductions
for other expenses, including $50 to Farnsworth, withheld for hersalf $14,400. The CD at the time of
redemption was worth $32,428.62. The invoice prepared to account for the $14,400 payment indicated
that it was for costs of caring for her mother at $1,200 per month for one year. After these deductions

Margaret deposited $16,204.62 into the Annie Mae Loyd Trust account.



118. On September 30, 1998, Margaret Lang, astrustee, conveyed dl of the red estate owned by the
Annie Mae Loyd Trust to her husband, Clyde Lang. Two estimates were obtained, and the higher was
used for vauing the property. The deed transferring this property was prepared by Farnsworth, and the
sale price of the property, $64,000, was paid by check drawn on the joint account of Mr. E. Lang and
Elizabeth L. Lang. The check was signed by (Margaret) Elizabeth Lang and endorsed by (Margaret)
Elizabeth Loyd Lang, trustee of the Annie Mae Loyd Trust.

T9. Trustee Margaret Lang testified that the reasons she sold theland to her husband included: (1) Mrs.
Loyd was tired of being “harassed” by her other children. This harassment was punctuated by the
dlegation that Mrs. Loyd's daughter, Edith Lutz, was repeatedly asking for her inheritance. Mrs. Lutz
denies ever demanding her inheritance; (2) Annie Mae Loyd was upset after February 1998 when Edith
Lutz sold the trailer that Annie had previoudly resided in, without reimbursing her for her share of the
purchase price; and (3) AnnieMae Loyd requested Clyde Lang to purchasethe property in order to dlow
him to invest his money in the property and to make it productive.

910.  EdithCecilleLoyd Lutz, Margaret'ss ster, became upset with the management of thetrust, andfiled
apetition for gppointment of conservator which was granted by the lower court. Margaret filed amotion
to set aside and an order was entered which gppointed Margaret and Edith co-conservatrixes. This
created a dispute which led to litigation. Testimony at trid established that Annie suffered from
hdlucinations and some form of dementia from as early as 1993, with some testimony indicating as early
as1989. After hearing the evidence, the chancdlor found in part that Margaret had violated her fiduciary
duty astrustee, that she should be removed astrustee, that awarranty deed from Margaret to her husband
of red property contained in the trust should be cancelled, and ordered Margaret to make an accounting

to the court and to reimburse the trust some $14,400.



STANDARD OF REVIEW
11. When consdering the decisons of a chancelor on gpped, this Court has a limited standard of
review. McNeil v. Hester, 753 So. 2d 1057 (1121) (Miss. 2000). "The chancellor, as the trier of fact,
evauatesthe sufficiency of the proof based on the credibility of witnessesand thewelght of their testimony.”
Fisher v. Fisher, 771 So. 2d 364 (118) (Miss. 2000). Thechancdlor isthefact-finder andischarged with
the obligation of resolving disputes between the parties and likewise isthe sole arbiter of the credibility of
the witnesses. Murphy v. Murphy, 631 So. 2d 812, 815 (Miss. 1994). A chancdllor'sfindings of fact
will not be disturbed unless they are manifestly wrong or clearly erroneous, or whereit is determined that
the chancdllor applied an erroneouslegd standard. Tinninv. First United Bank, 570 So. 2d 1193, 1194
(Miss. 1990). If thechancellor'sfindings are supported by substantia, credible evidencein therecord, this
Court will not reverse. 1d.
ANALYSS

DID THE CHANCELLOR ERR BY FINDING THAT APPELLANT MARGARET

LANG PROCURED HER OFFICE OF TRUST THROUGH UNDUE INFLUENCE

AND FURTHER ERRED BY REMOVING HER AS TRUSTEE?
12. Margaret asserts that the chancellor erred in finding that she procured her office of trust through
undue influence and further erred by removing her astrustee of the AnnieMae Loyd Trust. Margaret points
this Court to what she asserts are conflicting statements made by the chancellor regarding when afiduciary
relationship between Margaret and Annie Mae Loyd began. The chancdlor sated in his findings of fact
and conclusions of law that "thereis subgtantial and ample evidence that a confidentia relationship existed
betweenMrs. [Margaret] Lang and AnnieMaeLoyd asof May 24, 1993." In hisjudgment, however, the
chancellor stated that Margaret entered into afiduciary relationship with Annie Mae Loyd on May 24,

1993. In his order denying Margaret's motion to ater or amend, the chancellor stated that "the trust



agreement, viewed in light of the manner in which Mrs. Lang utilized it, was procured through undue
influence, overreaching, and abreach of the position of trust which Mrs. Lang occupied with her aged and
illmother." Margaret pointsout that the chancellor did not revoke the entiretrust document but instead only
removed Margaret astrustee. According to Margaret, if the trust was procured through undue influence,
the chancdlor erred in not revoking the document.

113. Edith asserts that the judgment removing Margaret clearly articulates that she was removed for
violations of her fiduciary duty and that undue influencein the procurement of thetrust is not relevant to the
case a bar. Therefore, any statement made by the chancdlor in an order or ruling which does not affect
the substantia rights of the parties is harmless error under Rule 61 of the Missssppi Rules of Civil
Procedure. We agree with the Edith. The question at bar is whether or not the chancellor erred in
removing Margaret Loyd Lang astrusteefor the AnnieMaeLoyd Trust. The chancellor based hisdecision
on the actions of Margaret as trustee of the Annie Mae Loyd Trust. Thisissueis without merit.

1. DID THE CHANCELLOR ERR BY FINDING THE TEMPORARY SUPPORT TO
BE UNREASONABLE?

14. Margaret asserts that the chancellor erred in finding the temporary support to be unreasonable,
since the same chancellor later gpproved $1,200 per month as payment for care of Annie Mae Loyd.
Lang's assertion of error, however, is factudly incorrect because it does not reflect the chancellor's
judgment or the order denying motion to adter or amend or, in the dternative, for a new trid. The
chancellor determined that the method of payment and other actionsby Margaret wereimproper and were
in fact conversion, and he required Margaret to return the money to the trust. Margaret was required to
demondtrate by clear and convincing evidence that the transaction was not the product of undue influence.

Murray v. Laird, 446 So. 2d 575, 578 (Miss. 1984).



115. Attrid, Margaret testified that she took trust money from the sde of timber along with money from
the trust bank accounts and deposited those fundsinto her persona account. She purchased a certificate
of deposit with those fundsin her name and held them for three years. She then sold the remaining trust
assets to her husband, Clyde Lang. In November 1998, she redeemed the certificate of deposit early and
paid hersdlf $1,200 per month for the entire year for care of her mother. The court would later authorize
$1,200 per month in December 1999 with agreement from al parties. The chancdllor found that Margaret
had not proven by clear and convincing evidence that the payments made in November 1998 were not the
product of undue influence. The only evidence presented was the testimony of Margaret. At best, the
decisonin November 1998 was made by Margaret and Annie Mae Loyd. However, both parties agree
that by 1998 Annie Mae suffered from dementia

16. "Conversonrequiresanintent to exercisedominion or control over goodswhichisincongstent with
the true owner'sright." Terrell v. Tschirn, 656 So. 2d 1150, 1153 (Miss. 1995) (quoting Walker v.
Brown, 501 So. 2d 358, 361 (Miss. 1987)). "Theintent required is not necessarily amatter of conscious
wrongdoing." Walker, 501 So. 2d at 361. The chancellor determined that Margaret converted to her
personal use $14,400, or twelve months care at $1,200 per month, and that she did not provide clear and
convincing evidence that the transaction was made in good faith, full knowledge, and with consent of the
parties. The chancdlor isto be afforded substantia deference, and we will only reverse if we determine
that hisfindings were againgt the substantia weight of the credible evidence. Brown v. Brown, 817 So.
2d 588, 591 (117) (Miss. Ct. App. 2002). The substantial weight of the evidence supportsthe chancellor's
decisgon. Thisissueiswithout merit.

1. DID THE CHANCELLOR ERR BY FINDING APPELLANT LANG TO HAVE
VIOLATED HER FIDUCIARY DUTIES AS TRUSTEE?



117. Margaret assarts that the chancellor erred in finding her to have violated her fiduciary duties as
trustee, snce the trust gave her authority to deposit fundsin her own name and the sde of property to her
husband was for good and vauable congderation. Margaret failsto cite to any legd authority insupport
of this assgnment of error; therefore, this Court is not obligated to consider it on apped. Pickering v.
Indus. Masina | Traktora, 740 So. 2d 836, 848 (155) (Miss. 1999). Nevertheless, we will review the
merits of thisissue.

118. The chancdlor’ s decision to remove Margaret Lang as trustee of the Annie Mae Loyd Trust was
based upon Margaret's misuse of trust assets. Margaret admitsthat shewasin afiduciary relationship from
and after May 24, 1993. Missssppi case law provides that the existence of a confidentid or fiduciary
relationship givesriseto apresumption of undueinfluence. Estateof Volmer v. Volmer, 832 So. 2d 615,
619 (112) (Miss. Ct. App. 2002) (citing Croft v. Alder, 237 Miss. 713, 725, 115 So. 2d 683, 687
(1959)). Theburden of going forward with the proof then shiftsto the grantee/beneficiary to proveby clear
and convincing evidence: (1) good faith on the part of the grantee/lbeneficiary; (2) grantor'sfull knowledge
and deliberation of his actions and their consequences, and (3) advice of (d) competent person, (b)
disconnected from the grantee and (c) devoted wholly to the grantor/testator'sinterest. Murray, 446 So.
2d at 578.

119.  The chancdlor found that Margaret violated her fiduciary duty to Annie Mae by depositing funds
of Annie Mae in the amount of $26,302.42 in her own name and holding themfor more than three years,
by paying hersdlf $14,400 of thefundsfor care of AnnieMae, and by conveying dl of the AnnieMae Loyd
Trust red property to her husband, Clyde Lang. Margaret arguesthat she was able to prove by clear and
convincing evidence that she acted in good faith by adding a $60,000 addition to her home, purchasing a

vehicle to trangport Annie Mag, and taking her into her home. Margaret aso assertsthat the testimony of



attorney Scott Farnsworth proved Annie Mae Loyd's full knowledge and ddliberation of her actions and
Farnsworth provided independent advice to Annie Mae. However, in regard to the sale of land, the
chancdllor found that the sdleto Margaret's husband went againgt the intention Annie Mae expressed in the
last will and trust to leave her property to her surviving childrenin equd shares. By sdlling the property to
her hushand, Margaret had ended up with dl of Annie Mae Loyd's land while the rest of Annie Mag's
children ended up with none without voluntarily having given up their interest.

920. The chancdlor heard the testimony, conddered the facts, and after applying the applicable law
determined that Margaret had violated her fiduciary duties and should be removed as trustee. The
subgtantial weight of the evidence supports the chancellor's decison. Thisissue is without merit.

V. DID THE CHANCELLOR ERR BY ORDERING AN ACCOUNTING?

121. Margaret asserts that the chancellor erred in ordering an accounting. However, the chancdllor is
vested with the authority to oversee and supervise the adminigtration of a trust. Reedy v. Johnson’s
Estate, 200 Miss. 205, 213, 26 So. 2d 685, 688 (1946). Having determined that Margaret had violated
her fiduciary duties as trusteg, it is within the chancellor's authority to order an accounting in order to
determine what assets remain in the estate. "Courts of equity have al remedia powers necessary to the
particular case, except those that are expresdy forbidden by law." Hall v. Wood, 443 So. 2d 834, 843

(Miss. 1983). The chancdllor did not act outside of his authority. Absent aclear abuse of discretion, we
will not interfere with the chancdlor's exercise of authority.

Id.

V. DID THECHANCELLORERRBY CANCELING THEWARRANTY DEED FROM
APPELLANT MARGARET LANG TO APPELLANT CLYDE LANG?

722. Margaret asserts that the chancellor erred in cancelling the warranty deed from her as trustee of

the Annie Mae Loyd Trugt to her husband, Clyde Lang. Margaret asserts that by sdlling the property at

10



or above fair market vaue, the sale was an arms length transaction and as trustee she was vested with the
authority to sell the property at any time. The chancellor canceled the warranty deed from Margaret Lang
to her husband Clyde Lang because they falled to overcome the presumption of invaidity which attached
to thistransaction. 1t was Margaret and Clyde's burden at trid to overcome the presumption of invdidity
by producing “ clear and convincing evidence’ that thistransactionwasnot the product of “ undueinfluence.”
Asdated above, the chancedlor heard the testimony at trid and determined that Margaret and Clydefailed
to overcomethis presumption of undueinfluence, and the sde went againgt the expressed intention that the
children inherit the land in equa shares. Margaret and Clyde fail to demondrate that the chancellor used
the wrong legal standard or that his determination was an abuse of discretion. Thisissue iswithout merit.
VI. DID THE CHANCELLOR ERR BY DISMISSING APPELLANT CLYDE LANG'S
COUNTER-COMPLAINT FORSLANDER OF TITLEAND ASSESSING COURT
COSTSTO THE APPELLANTS?
123. Margaret and Clyde assert that the chancellor erred in dismissing Clyde's counter-complaint for
dander of title and assessing court costs to them. The chancdllor's judgment held that the Langsfailed to
overcome the presumption of undue influence regarding the conveyance of land from the trust to Clyde.
By finding the sdle was invdid, the deed wasinvadidated and theland returned to the trust. Sincethe court
found that Lutz had a vdid right to have her case decided, filing alis pendens notice cannot be dander of
titte. Dethlefs v. Beau Maison Dev. Corp., 511 So. 2d 112, 117 (Miss. 1987). The action for dander
of titlewas therefore rendered moot when the chancellor entered hisjudgment setting asdethe conveyance

which was the subject of the dander of title suit. Thisissue iswithout merit.

124. THE JUDGMENT OF THE CHANCERY COURT OF CLAIBORNE COUNTY IS
AFFIRMED. ALL COSTSOF THIS APPEAL ARE ASSESSED TO THE APPELLANTS.

McMILLIN, C.J., KING AND SOUTHWICK, P.JJ., BRIDGES, LEE, IRVING,
MYERS, CHANDLER AND GRIFFIS, JJ., CONCUR.
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